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UNITED STATES DEPARTMENT OF JUSTICE

Ionorsble Jeses 0. Zsstland
Chalsamn, Comaittoc on the hxdiciary
washington, D. C.

Deayr Semator:

This ie in response to your request for the views of
mwwm«mmwtm 3489) "o amand
title 26 of the United States Code to provide for eertain judicial
uuwogmmmmwmwmmmurm&maw

The Bl would smend chapter &5 of title 28, United Siates
Code, entitled "District Courts; Jurisdicticn™. Under present lawv,
mmmmmmmmmmmmmw
mmmmwm Bee v. 32 u.s.
712 (19h2); Marshall v. Crotty, 185 7. 8 mwwﬁsx
$1381(v); mXe {8)(5), FH. &lv. P. The purpose of this ML) is to
mmmmmamm,mmmm
mmuwmmwmmmmmm
to be brought in the district in vhich the ssploywe is Wm
mmmmma@w The Departamt of Justice mekes
wmwwmzmmmamrmﬂmmm
of Colusbis.

Under poesent lav sctions f0r twek pay muat be bmought ia
the Court of Ciaims; the distriet courts have no Jurisdietion over
such setions. wﬂ.&c‘ $H136{4)(2), 3480, The Departoent umkes
no recommmdntion on this bill ineofar sz 1t ecedles an emploves to
obtain corplete mltef -« reinstatasmmt std back pay -~ in one action

It should be moted, hovever, that the bill eles would permit
actions for back pay alone % be brought in the district courts. There
appears to be no ressom for burdening the district courts with these
eases vhicre the lasue of reinstasteuent already has been sduinigtratively
deterained. ¥hen an spinyee is veinstated on the ground thet kis re-
moval was sajustified, he sutcastienlly bocomen entitled to back pay.

5 U.8.0. $652(b). The employes would heve to bring en action for bask
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pay at this point only if there remained an ineidental questlon such
g wpether or not he was entitled to overseas allowence, sick or
vacetion leave or the ampunt of eet-off for other earnings durinz the
period. Dee e.2., Kalv. v. United 5%&85, 12k P, Bupp. 554 (Ct. CL.
1954); fsufman v. United States, 93 F. Supp. 1019 (Ct. C1. 1548). The
logleal forum for detewmining these specialized and usually minor
matters is the Court of Claims which bhas developed en expertise with
respect o thenm.

dor is it llkely thet @ decision of the Court of Claims on
wack pay would be incoasistent with e decision of the distriet court
on reinstatement involving the seme employee. The Court of Claims
muet svard back pay when the employec has been reinsiated in sccordance
with an order of the distriet court. 5 U.B.C. 8 652(b); CGreen v. United
States, 124 Ct. C1. 186 (1953). Dy the seme token, the Court of Claizs
has held thet an meployee denled reinstatemeni by the District Court
may not aasintein an action for back pey in the Court of Clamime. Idger
v. United States, 171 7. Supp. 2k3 (Ct. C1. 1559); lareen v. United
States, docided March 4, 1959, not yet officially reported. :

The mm paragraph of the bill, providing for "action againet
the sppropriete of'ficer or sagency” moy be anbiguous. Under present law
met of the ggencles of the United States may not be sued and aetions
Tor relnstatement must bde brought agatnst the agency Lhead. Actions
for becl: pay mast be brought sgainet the United States. 28 U.8.C.
g813u5(a) {2 }ﬁ 491. The Supremc Court hes stated that it will not £ind
that Congross naa mtht:riu& one of 1te agmciea te be sued eg nomine
unless "it does so in explicit langusze." Bleckuss v. Guerre, 342 U.S.
512 {1952). It is not clesr whether or not the provision in the bill
for sults egaingt the "sppropriaste” sgency would emable an agency to
be sued 20 pomine in reinstetenent and beck pay csses.

The pyovision that permlte service of process anyvhere ia
the United States changes the present rule with respect %o the terri-
toriel llmits of effectlve service without adding to the effectivenecss
o the bill, Sule 4(d)(3) of the Federal Fules of (ivil Procedurc pro-
vides that service of process upon ao oilleer of the United States
shall be made by delivering o copy of the summons end complaint to such
aiilcer. Thus, even ir service were peruitted enywhere in the United
States, in most instances service upon an egency head stlll would heve
+0 be mede in the Distriet of Columbie becsuse thet is the only plece
the supons ocould be delivered. Agency heads are ordinerily ihe only
afficers aeeinst viom rellefl can be obtained in reinstatement cases.
LHlackmar v, Guerre, ggpm. The only effect of this provision would be
to permit harsssment of such officers by subjecting them to service
vhile they sre traveling awey from their offices in the Distriet of
columbia,
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dor ie it necessary to alter the effect of Xule 4{i) which
ligits service of process to the stele iln shieb the distriet cowrd is
held. % ie suggested thet the purpose of the bill could be ecexmplished
more effectively by inserting & pavvision sinilar to Zwle &{a)(h) vhich
provides for servieas upon the United States attormey for the dletrlet
in which the sotion is baought.

She bill is limited to actions brought Ly agployecs in tiw
txecuwtdve branck, The Commities BBy wish o consider whetboy or not
it sbiould apply 10 all employess in the classilied civil sorvice ass
wvell as o emcrutive eployoos.

sinally, the messure ls mfdguous with respect 4o tho BOOpe
o Judicial review wntmlaﬁwi At the present time the Dietrics
Court for the Dlistrlet of Columble, which is the only opurt m%’i,.a,
Jurisdiotion over reinstatement cases, will xeview tho ariions of
eecutive offioials in dischexging axeoutive employeve only o loouro
that the yolevant pmmdumi reguiremoents were cogplleod withi. oo
V. E%f ia() ?. 22 865 (p. ©. Cir. 1996). Similerly, in beon oy
cases ecmwsa“ ﬁhimmllm;;asamthem%m %ﬁ‘&%ﬁ'{ﬁ{
sgaiogt an aeployee bl only vwill review {tbe procedural sopects o7 the
case. Ulittper v. United States, T5 #. Supp. 10 (Tt. 1. 1048} ‘.?f‘i"iii’r‘
bill agperently Ls intendcd to retals ihiese limitations in W Lo by
providdng that nothing in the LII1 "shwll aifect the soope of review
of any court.” 3But the bill would extend juriediction to review zoins
stotement and back pay ceses 1o courte thst heretofore emild not review
these onscs 10 any axtent. It would be nore desirsble, there %m’; 0
state copressly the extent of the scope of review contapletcd by the
bliY.

Ineldanbally, 1t is noted that the meassure yefoers o thw
"mmm Gourt for the Tervitory of Alaske”. This iolerence will
reguire gaendment Iin viev of Alaske's statehood.

The Duresu of the Budget has advised ihat thers ls no
objection to the submlssion of this report.

Sincerely yours,

Lavrence L. Walsh
Deputy Attorney General
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